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GOVERNMENT AID TO
EDUCATION: PAYING THE
FIDDLER
Jay Bybee
In a recent case, Bob Jones University v.
United States, a United States Court of
Appeals upheld a decision by the IRS
that schools which violate "public
policy" by discriminating on the basis
of race may lose tax exempt
status. Broadly stated, the court held
that the IRS need not grant a tax
exemption to any educational
institution whose practices conflict
with government policies. By
supporting the IRS, the courts have
served notice that any institutional
recipient of government benefits,
whether the benefits are a direct
grant, tax credit, or tax exemption,
must comply with government policies
or lose the benefit. In essence the
judiciary has said, "If you want to
dance, you have to pay the fiddler."
The government has long used aid to
education as a means of subsidizing,
and thereby encouraging, certain
activities. Within the past few years,
however, the government has found
an even greater instrument re,,~
fostering changes in the behavior of
educational institutions: leverage. The
federal government has most often
used leverage in its foreign relations
where, for example, U.S. arm sales are
conditioned upon the buying country’s
making changes in its internal affairs.
Thus, the U.S. has used its leverage
over one area (arms sales) to gain
control over another (internal affairs).
The tool has proven so effective in
foreign relations that now it is being
effectively used against educational
institutions which have accepted, and
become dependent upon, federal aid.
Schools, colleges, and universities
which began accepting aid years ago

for certain programs now find other
programs--not directly funded by the
government--under the control of
federal courts and agencies.
Unfortunately, the use of government
leverage is enormously coercive and is
subject to the whims and caprices of
each administration.
Paying the fiddler for the dance seems
intuitively fair, but there has always
been one reservation: What’s the
fiddler going to play? Will it be
Strauss? or New Wave?
Unfortunately the government is not
always good about handing out dance
programs before the ball begins, and
once the dance begins it is often very
difficult to stop.
The facts surrounding the recent
decision in Bob Jones University v. United
States illustrate well how capriciously
the government may make use of its
leverage. Bob Jones University, a
fundamentalist school in South
Carolina, believes that the Bible
prohibits interracial dating and
marriage and has accordingly
established a strict code of student
conduct to that effect. Although the
University receives no government
funds (because of a previous skirmish
with the government, BJU’s otherwise
eligible students do not even receive
G.I. Bill payments), it does qualify for
a tax exemption under § 501 of the
Internal Revenue Code as a
"corporation . . . organized and
operated exclusively for religious . . .
or educational purposes."

The IRS, however, decided that since
"public policy" favors nondiscrimina-
tion, BJU would no longer qualify for
the tax exemption. BJU sued to
overturn the IRS ruling; a U.S.
District Court judge found in favor of
the University, but the Fourth Circuit
Court of Appeals agreed with the IRS.

Then, before the Supreme Court
could hear BJU’s appeal, the Reagan
administration announced that it no
longer wished to deny tax-exempt
status to Bob Jones and asked the
Court to vacate the appeal as moot.
While the sudden reversal caught
everyone, including the Supreme
Court, off guard, there were signs
that even the administration was
unsure of its change of heart. In one
brief filed with the Supreme Court,
the government’s attorney specifically
noted that he disagreed with certain
portions of his brief. Evidently feeling
that the government could no longer
support the position it had taken in
the Court of Appeals, the Supreme
Court took the unprecedented step of
appointing outside counsel (former
Secretary of Transportation William
Coleman) to argue in favor of the
lower court’s decision.
While the merits of the case raise
many interesting questions regarding
tax exemptions, discrimination,
education, and religious freedoms, the
case also demonstrates how far the
government can carry its leverage
power. Congress has chosen to grant
general tax immunity to certain
institutions which are recognized as
serving a useful community function.
Yet the IRS sought to remove that tax
immunity, not because Bob Jones
University had ceased to function as
an institution of religious or higher
education but because some things
which BJU taught and encouraged its
students to practice did not comport
with social ideas currently held by
others--all loosely defined as "public
policy." Ironically, BJU’s policy was,
until recently, also the policy in
several states, as state miscegenation
laws were struck down as
unconstitutional only fifteen years
ago.
Moreover, the use of government
leverage against colleges and
universities is not confined to
fundamentalist colleges rationalizing
discrimination by appealing to the
Bible. The leverage power is real and
has been and can be used against
almost any institution in the name of
any alleged "public policy." In the
1970s government statisticians
declared that schools such as
Columbia University of California did
not have satisfactory affirmative
action programs. Officials at the
Justice Department threatened to
withdraw all government aid--
amounting to several hundred million
dollars--unless the universities
complied. At least in the case of
Columbia, government aid in one
form or another was a significant part
of its budget, the loss of which would
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have crippled the university.

Even BYU--like BJU, a stickler for
avoiding government aid--has been
threatened by government leverage
and may face a new round of
problems if the Supreme Court
affirms the decision of the Court of
Appeals. In 1976 it appeared that if
BYU dismissed an employee for
procuring an abortion or engaging in
premarital sex, HEW would have cut
off all government funds going to
BYU or its students (such as G.I. Bill
payments). Because BYU protested
HEW’s regulations, the agency
evidenced that it did not intend to
enforce these policies against BYU.
When BYU first accepted G.I. Bill
payments, it had no way of knowing
the tune the fiddler would eventually
play: although no longer treated as
such, both abortion and fornication
have been criminal offenses.
This is not just conservative hype.
While government leverage has been
largely confined to enforcement of
civil rights policy during the past two
decades, there is no guarantee that
the government will confine its areas
of interest. In fact, in the turbulent
60s, some colleges were coerced, by
the threat of loss of government aid,
into reporting on the political
activities of their students. Where
might "public policy" be turned next?
More recently, leverage has been used
to force changes in university athletic
programs and in schools’ policies
regarding the handicapped, but there
are any number of possibilities. More
and more, courts have entertained
suits involving the policies of schools,
colleges, and universities on sexual
preference, bilingual education, course
curricula, and library content.
The net effect of all of this may be
the gradual transformation of the
private school into a public institution.
It is easy to say that schools can
merely decline a grant-in-aid or a tax
exemption to avoid the conditions
imposed by the government, but
actually refusing the funds or the tax
break may, at this point in time, be
suicidal. The increased use of leverage
threatens to either homogenize
historically independent institutions as
they comply with government policy
or eliminate many private schools
completely as they cannot survive
without the government benefits--
such as tax exemptions--they have
counted on. Paying the fiddler’s bill
for the dance may make many wish
they had never danced in the first
place.

JAY BYBEE is a practising attorney in
Washington, D.C.
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WOMEN IN EXILE
Paul M. Edwards
With the defeat of the Equal Rights
Amendment on my mind and the
wave of reaction pro and con beating
against my ear, the opportunity to
comment on the whole question of
the feminist movement is too great to
resist. I am aware that male
commentators are just about as
acceptable to the cause as the
bourgeoise who speak in favor of the
proletariat. But I am primarily
interested in philosophical method and
am not intending either to argue or to
avoid the issue. I must confess,
though, that I have cast my lot with
those who seek to bring about the
equality of persons. That in itself
requires that I support efforts by
women to achieve equality.
Risking further difficulty with the
reader, I would like to paraphrase
Christabel Pankhurst, who remarked
that "’women must grow their own
backbone before they are going to be
any use to themselves," and suggest
that women are going to have to
develop a philosophy before they will
have equality. Most women I know
have considerable backbone, but in the
main they have not dealt with the
intellectual heritage that they are
fighting, nor the society they seek
equality within. Like men--perish the
thought--they seem to have made the
assumption that if something wrong
exists the way to fight is to push
harder, beat on it, and if necessary
destroy it. This system has not
worked well for reformers before, and
I am suggesting that it is not going to
work well now.
My thesis is that women have been
less than successful in their battle to
achieve equality for two reasons. One
is that the movement itself has not
made up its mind whether it is a
revolution or a rebellion. The second
is that women in general are living in
somewhat self-imposed exile. It is my
opinion that what most feminists are
suggesting is a rebellion not a
revolution. The distinction is that a
revolution is designed to overthrow

and reorganize power, to alter the
nature of the contract between
persons, whereas a rebellion is
designed to replace those in power. If,
in fact, the feminist movement is
looking for a new world social system,
they might perhaps be looking for a
revolution. But if that is the case
there must be a cause other than their
own power, a promise to the people
who must join the revolution, a
message that outlines a better life for
all those involved. Unfortunately, that
is not the message I get.

What I hear being advocated is
rebellion. The point seems to be to
replace those in power, to alter the
"rights" of others so they can be
confiscated by the rebellious body. If
this is the case then those rebelling
must have either authority or might.
It is difficult to fight such a battle on
the basis of equality, for in a world of
selective equality few give up their
share in return for the ideal. Such a
battle requires making oneself seem
both distinct from the ruling body (in
order to overthrow it) and very much
like the ruling body (in order to
replace it). If it is a rebellion that is
being promoted, I offer my
condolences because I do not think
there is a chance of winning.
If I am wrong and what is wanted is a
revolution in the nature of society, of
human roles, of universal assumption
for male and female, then this draws
me to my second concern. Women’s
position has not been one of
subordination, but one of exile.
Women are quite often aliens in their
own society. The condition of exile is
one of waiting, one of living at once
in the past and future, but where
memories of a former existence are
more pronounced than the
expectations of future changes. The
passive exile lives on the memories of
what never was. The revolutionary
exile lives on hopes and schemes that
will never materialize. The majority of
exiles oscillate between melancholy
and euphoria. The exiled person )s one
without the opportunity of dialogue,
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forbidden to exchange words (having
no language that is complimentary
with the society), resembling in exile
the life of the beast. In a very
provocative quote Mary Levin asserts
"’the essential characteristic of this
alienated man is his belief that he is
unable to fulfill what he believes is his
rightful role in society."

How does such a segment of the
society become exiled? Many reasons
can be listed, but three ways are
worth mentioning. The first is by
becoming other. This is accomplished
by the process of systematically
setting up a "they" against which one
takes an identity. One means has been
the celebrated "male-sale" myth in
which man’s exploitation of women is
seen as a unique event. Men (and
women) have exploited one another
for centuries, and victimization is not
the exclusive role of the female of the
species. "Prostitution"--often seen as
one of the more obvious methods of
exploitation--is no more the isolated
arena of women who sell their bodies
for a living than of men who sell
their muscles for bread. To "work the
streets" is no more an exploitation of
the human body than to "work the
docks." What is different is the
assumption that what a woman sells
is her unique femaleness, while the
man sells only his labor. But to make
this kind of assumption is to identify
the sex as being different from, and
separated out of, the community
which faces the problem of the
prostitution of human dignity for the
means to live.
A second way in which alienation
occurs is the publicity of the "other"
status, particularly those situations
which by their very nature isolate
women from community. Let me
suggest that one of the greatest
symbols of the sale of women into
inequality is not to be found in the
playmate of the month nor in so-
called sexist language. It lies in the
Sunday supplement "bridal page"
where young women proudly pose as
candidates for the position of people.
They seem to be urging the
community to recognize them
through what they are becoming rather
than who or what they are.
What is it we want publicized?
Obviously, in our fondest dreams, we
want to tell the world about what we
are proud of, or would be proud to be.
The message of this myth is that
women want to publicize their exile
status; they enact, without apparent
concern, the role of alien seeking a
sponsor for acceptance into the world.

Another related problem is the
assumption of minority. Women are

not a minority in the numerical,
economic, philosophical, historical, or
sociological use of the word. Female
insistence on being considered a
minority has placed the women’s
liberation movement in the same
category as the Black or the Mexican-
American. This is not correct, and
women will never clearly understand
or be understood if they continue to
be identified in this fashion.
Women are unlike the Blacks. The
Blacks tried assimilation and found
that to maintain their identity status
they had to accept a minority status.
Women on the other hand, while not
assimilated, have no minority status.
They have, however, been rather
successfully isolated by the self-
created myth that they are lesser in
number, or lesser in worth, or lesser
in acceptance. Minorities have a
different set of needs. Minorities
present their case, and are responded
to, in terms of ~heir rights as small
but significant segments of the
society. Women fail to address the
question when they maintain this
attachment to minority status.

A third cause of alienation lies in the
fact that women have failed either to
share the philosophical basis of the
society, or to establish one of their
own which allows unity with the
society. Few efforts have been made
to understand, and when necessary to
combat, the philosophical assumptions
that are the basis for their exile. Let
us look at just one such assumption.
The development of a philosophical
abstraction that recognizes sameness
in a large context is called a universal.
At this point, we need to ask if
universals, as they reflect upon
persons, have been "value free." Or
do they more realistically reflect the
maleness of those who have
traditionally inspected, and then
described their inquiry. A brief survey
of philosophy would show that a
distinction exists between men and
women in the universal called
humanity. It would also show this
distinction exists because men
fashioned it and no woman has made
the effort to alter it. With all due
respect to Carol Gould, who has
discussed the problem, there is still no
alternative view for consideration. By
suggesting this view can be altered, I
mean that women have been content
to--or perhaps just so ill informed as
to--allow this sort of distinction to
exist. They have made no effort to
ride the same philosophical waters in
hope of a different or perhaps more
"universal" answer. Until some effort
is made to deal in depth with the
intellectual milieu, to take the stand of
philosophical judgment, and to correct

the understandable (if indeed idiotic)
misconception, nothing will happen.

What do I mean? Take the case of
rationality. With the growth of civil
society came the claim of rationality
and the dominance of reason as a tool.
Because of the nature of the society
and the value of this tool, it was
identified as "human quality." Since
men played a dominant role in the
structure--or created a structure in
which they were dominant--it is not
difficult to see the connection.
Rationality was identified as a male
trait and eventually was the dominant
human trait. "’Humans are animals
that reason" is an old and accepted
definition. Because women chose to be
identified more with culturalizing
than civilizing--that is, with living
rather than organizing--they were
assigned characteristics which reflect
cultural rather than civil society. Such
characteristics as softness, sweetness,
warmth, concern, and the like--
certainly not exclusively female, but
they did appear to be irrational. These
are not necessarily irrational, perhaps
only arational. Unfortunately
arationality appeared to the evaluators
(male philosophers) as a lesser role
than the ordering of society. So
because the role was female and
because the role was subordinate, it
was a simple matter to associate
subordinate roles with subordinate
women. The point is that the
development of the civil society and
its close connection with the
development of rational thought led,
through faulty logic, to the totally
unacceptable conclusion that if women
were not involved in civic building
they were not rational, and if they
were not rational they were not
human.
I strongly disagree. However, this
concept is but one of several dozen
which in a subtle and determined
fashion undermine women’s efforts
for equality. Phi!osophically--and this
is more significant than many like to
accept--women are aliens to today’s
society. If this is true, and if women
are serious about their quest and are
willing to leave exile (with all its
advantages, as well as its problems)
then they are going to have to become
involved in the work of identifying
the character of the intellectual
community and thus assume their
normal home as equals in a world of
persons.

PAUL M. EDWARDS is president of
Temple School in Independence, Missouri,
which provides theological training for
clergy of the Reorganized Church of Jesus
Christ of Latter Day Saints.
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